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BEFORE THE NATIONAL GREEN TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

Original Application No. 532/2023

IN THE MATTER OF:

Balbir Sandhu & Ors. ...Applicant
Versus

Union of India & Ors ...Respondent

COUNTER AFFIDAVIT ON BEHALF OF THE MINISTRY OF

ENVIRONMENT, FOREST AND CLIMATE CHANGE (RESPONDENT
No. 1)

MOST RESPECTFULLY SHOWETH:

I, Pankaj Verma, S/o Shri Ram Sagar Verma, currently working as

Scientist ‘E’ at the Ministry of Environment, Forest and Climate Change

(MoEF&CC), New Delhi, do hereby solemnly affirmand state as under: *

I. That I, in my official capacity in the Ministry Environment, Forest and Climate
Change, 1.¢., Respondent No.1 in the above mentioned matter, I am conversant
vath the facts and circumstances of the case on the basis of official records, and

/45 such authorized and competent to swear this affidavit,

< /[ /.\‘
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2. It is submitted that a short affidavit is being filed by the answering respondent

at this stage and craves leave and liberty to file a detailed Counter Affidavit to

the aforesaid application, as and when required.

. That, in the instant application, the applicant submits that the Director of Mines

and Geology, Government of Haryana, has ignored the District Survey Plan of
District Ambala and has approved the mining plans of respondent number 08
to respondent number 10 (for mining of boulders, gravel and sand) contrary to
the District Survey report of Ambala district.

.It is submitted that, the State Department of Mines and Geology is the Nodal
Authority in the State for dealing with the allotment of mining leases under the
Mines and Minerals (Development and Regulation) Act (MMDR Act) and is
entrusted with the enforcement and regulation of mining operations in a State
including illegal mining. Further, the State Government is empowered under
Section 23 C of the Mines and Minerals (Development and Regulation) Act
1957(MMDR Act) to make rules for prevention of illegal mining,

transportation and storage of minerals. »

. That, the Ministry issued Environmental Impact Assessment (herein after

referred as “EIA”) Notification dated 14th September, 2006 which requires

certain projects to obtain prior Environmental Clearance (“EC”) before any

+/ ponstruction work in case of new projects or expansion and modernization of

existing projects or activities. The Schedule to the Notification details the

categories or projects or activities which require prior environmental clearance.

%//
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6. That the Answering Respondent vide notification S.O. 637 (E) dated
28.02.2014 delegated the power to issue show cause notice to project
proponents in case of violation of the conditions of the Environmental
Clearances issued by the said Authorities to projects or activities within their
jurisdiction. A copy of the Notification S.O. 637 (E) dated 28.02.2014 1is
marked and annexed herein as ANNEXURE R1/1.
. That, the answering Respondent in exercise of the powers conferred by sub-
section (1) and clause (v) of sub-section (2) of section 3 of the Environment
(Protection) Act, 1986 (29 of 1986) read with sub-rule (4) of rule 5 of the
Environment (Protection) Rules, 1986, the Central Government made further
amendments in its parent notification dated 14.09.2006 vide Notification
having S.0 No. 3611 (E) dated 25.07.2018 wherein, a detailed procedure for
preparation of district survey report as well as procedure for preparation of
district survey report of minor minerals other than sand mining or river bed
mining has been mentioned. In the “Appendix X of the Notification detailed
procedure regarding preparation of DSR and report of minor minerals other
-_ thvan sand mining is mentioned. A copy of the Notification having S.O No. 3611
pa- s
(E) dated 25.07.2018 is annexed herein and marked as ANNEXURE R1/2.

%. That in the matter of Civil Appeal no. 3661 of 2020 in State of Bihar vs Pawan
Q/)/
Kumar the Hon’ble Supreme Court vide order dated 10.11.2021 emphasized

on the importance of DSR. The DSR is required to be prepared betore the

auction/e-auction/ grant of mining lease by Mining Department or Department

Le



pexﬂ’

453

permitted so that the State can continue with legal mining activities. This
apart from preventing illegal mining activities would also ensure that the
public exchequer is not deprived of its share in legalized mining....."”

A copy of the Hon'ble Supreme Court order dated 10.11.2021 in Civil
Appeal no. 3661 of 2020 in State of Bihar vs. Pawan Kumar is marked and

annexed herein as ANNEXURE R1/3.

8. It is most respectfully stated that, the Ministiy of Environment Forest, and
Climate Change has formulated the new guidelines i.e. “Enforcement &
Monitoring Guidelines for Sand Mining” (EMGSM-2020) supplemental to
the existing guidelines i.e. Sustainable Sand Management Guidelines 2016
(SSMG-2016), which focus on the effective monitoring of the sand mining
since from the identification of sand mineral sources to its dispatch and
end-use by consumers and the general public. Further, this document will

~ serveas a guideline for collection of critical information for enforcement
/ of the regulatory provision(s) and also highlights the essential
infrastructural requirements necessary for effective monitorjng for
Sustainable Sand Mining. Further, EMGSM-2020 & SSMG-2016 shall be
*»read and implemented in sync with each other. In case, any ambiguity or
variation between the provisions of both these document arises, the

provision made in “Enforcement & Monitoring Guidelines for Sand

Mining-2020" shall prevail.
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dealing with mining activity in the respective States. The Sub-divisiong)

committee consists of various officers from Revenue Department, Irrigation
Department, State Pollution Control Board, Forest Department and Geology
Mining Department of the State Government as they are better equipped to visit
the sites and prepare the draft DSR for the concerned district. The relevant Para

of the order 1s as follows:

“I13... We further find that when the 2020 guidelines as well as the
notification issued by MoEF and CC of 2016 itself provide for constitution
of sub-divisional committees comprising of the officers of the State
Government from various Departments for identification of the potential
sites for mining, there would be no necessity of the DSRs being prepared
through private consultants as directed by the Tribunal in the impugned
order. The sub-divisional committee consists of various officers from
Revenue Department, Irrigation Department, State Pollution Control
Board, Forest Department and Geology Mining Department of the State
Government. They are better equipped to visit the sites and prepare the
draft DSR jor the concerned district. Apart from that, preparation‘ of DSR
through private consultants would also unnecessarily burden the public
exchequer. We are therefore of the view that the direction in that regard

;(i.s'su\ed by the Tribunal requires to be modified. We are further of the

SEA‘@&A(I SEIAA, it is appropriate that certain necessary arrangements are

74

considereél ‘vi‘e(w\k‘ that until the DSRs are finalized and granted approval by .

Tha,

9
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9. That, the Ministry vide notification S.O. 1886 (E) dated 20.04.2022 has
delegated the power to the State Level Environment Impact Assessment
Authority (SEIAA) to grant Environmental Clearances to all minor mineral
(including sand) mining projects, irrespective of mine lease area and < 250
ha mining lease area in respect of major mineral mining lease other than
coal. A copy of the Notification S.O. 1886 (E) dated 20.04.2022 is marked
and annexed herein as ANNEXURE R1/4.

10.That in view of the aforementioned facts and circumstances, this Hon’ble

Tribunal may kindly be pleased to pass appropriate order(s).

‘\BW

B

Wearg
Min.of Environment,Forest and Climate Change
YA EXER, 9% =N

VERIFICATION Govt. of India, New Delhi
Verified at on this day of] ?“?3023 that the contents of this
affidavit based on official record(s) maintained and information available in

the office are true and correct, no part of it is false and nothing has been
A

concealed there from.
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[€. 9-11013/2/2013-37 T (3M) ]
315 eaRtt, Wgga afad
MINISTRY OF ENVIRONMENTAND FORESTS
NOTIFICATION
New Delhi, the 28th February, 2014

8.0, 637(E).—In exercise of the powers conferred by section 23 of the Environment (Protection) Act, 1986 (29 of

1986), the Central Government hereby delegates the powers vested in it under section 5 of the said Act to all the State and

. Union Territory Environment Impact Assessment Authorities (Hereinafter referred to as the said Authorities) constituted

. bythe Central Government under sub-section (3) of section 3 of Environment (Protection) Act, 1986, to issue show cause

notice to project proponents in case of violation of the conditions of the envioronment clearances issued by the said

Authorities to projects or activities within their jurisdiction and to issue directions to the said project proponents for

. keeping such environment clearances in abeyance or withdrawing them, if required, for violations, subject to the condition

: that the Central Government may revoke such delegations of powers or may itself invoke the provisions of section 5.0f the
- said Act, if in the opinion of the Central Government such a Course of action is necessary in the public interest.

; R S [No. J-11013/2/2013-1A. (D]
: AJAY TYAGL Jt. Secy.
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: - (¥ S~11013/2/2013-37 T (31) ]

A . , NOTIFICATION
o _ ' _ New Delhi, the 28th February, 2014

S 0. 638(E) —-In exercise of the powers conferred by clanse (&) of section 19 of the Environment (Protection)

Act. 1986 (29 of 1986), the Central Government hereby authorises the Authority or officer mentioned in column (2) of the

. Table hereto for the purpose of the said section with the jurisdiction mentioned against each of them in column (3) of that

Table:
TABLE
. S.No. Authority/Officer Jurisdiction
M - Q) 3

1 State or Union Territory level Environment Impact Whole of State or Union Territory
Assessment. Authority (SEIAA) constituted by the

Central Governiment under sub-section (3) of section

3 of the Environment (Protection) Act, 1986.

2 Any Director, Conservator of Forests or Additional Jurisdiction of the Regional Office as

Principal Chief Conservator of Forests Posted in
2. o any of the Regional Offices of the Ministry of
¥ R . Environment and Forests (MoEF).

decided by the Ministry of
Environment and Forests

[No.J-11013/2/2013-1A. ()]
- AJAYTYAGI, Jt. Secy.

Printed by the Manager, Govemnment of Indiz Press, Ring Road, Mayapuri, New Delhi-110064
and Published by the Controiler of Publications, Delhi-110054.
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MINISTRY OF ENVIRONMENT, FOREST AND CLIMATE CHANGE
NOTIFICATION _
New Delhi, the 25th Tuly, 2018

S.0. 3611(E). —-Whereas by ﬁ‘dtxﬁcatlon of the Government of Indla in the erstwhile Ministry of
Environment and Forest issued vide number $.0. 1533(E), dated the 14" September, 2006 published in the

" Gazette of India,Extraordinary, Part I, Section 3, Sub-section (ii) (héreinafter referred to as the said

notification) directions have been given regarding the prior environmental clearance;

And whereas, the Ministry of Environment, Forest and Climate Change has amended the . said
Notification vide $.0. 141 (E) dated 15® January, 2016 wherein the procedure for preparation of District
Survey Report for minor mineral has been prescribed;

And whereas, the Hon’ble High Court of Jharkhand at Ranchi in its orders dated the 11™ April, 2018
and 19 June, 2018 in W.P. (PIL} No. 1806 of 2015, in the matter of Court on its Own Motion Versus the

E . State of J}iaxkhand & Others with W.P. (PIL) No. 290 of 2013, in the matter of Hemant Kumar Shilkarwar

Versus the State of Jhatkhand & Others, has inter-alia directed the preparation of District Survey Report for
minor minerals other than Sand and Bajri or delegation of the powers for preparation of format ‘of District
Survey Report of minor minerals other than sand and bajri to the State Government and/or District
Environment Impact Assessment Authority and District Expert Appraisal Committee;

And whereas, the Central Government hereby in the public interest dispense with the requirement of

' noucé under clause (a} of sub-rule (3) of rule 5 of the Environment Protection Rules, 1986,

Now, therefore in exercise of the powers conferred by sub-section (1) and clause (v) of sub-section (2)

of section 3 of the Environment (Protection) Act, 1986 (29 of 1986) read with sub-rule (4) of rule 5 of the

Environment (Protection) Rules, 1986, the Central Governmeént hereby makes the following further
amendments to the notification of the Government of India, in the erstwhile Ministry of Environment and
Forests vide number 8.0. 1533(E), dated the 14® September, 2006, namely: — :

In the said notification, for Appendix X, the following shall be substituted, namely: -
“APPENDIX-X
{See paragraph 7 (iii) (a)]

1 PROCEDURE FOR PREPARATION OF DISTRICT SURVEY REPORT FOR SAND

MINING OR RIVER BED MINING.

. The main objective of the preparation of District Survey Report (as per the Sustainable Sand Mining
Guldehne) is to ensure the following: -

_Identification of areas of aggradations or deposition where mmmg can be allowed; and Identtﬁcatlon
of areas of erosion and proximity to infrastructural structures and installations where mining should be
prohibited and calcuiation of annual rate of replenishment and allowing time for replenishment after

" - mining in that area.

- The report shall have the following structure:

(1) Introduction;
(2) overview of Mining Activity in the District;
3) B the List of Mining Leases in the District with location, area and period of validity;
(4)  details of Royalty or Revenue received in last three years;
(5). detail of Produc‘tioh of Sand or Bajr or minor mineral in last three years;
T (6)- proceés of Deposition of Sediments in the rivers of the District;
(7}  general Profile of the District; i
'(8) ~ land Utilization l?attem_ in the district: Forest, Agriculture, Horticulture, Mining efc.;

- (9 physiography of the District;
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(10) rainfall: month-wise; _
(11} geology and Mineral Weaith.
In addition to the above, the report shall contam the following:
(a) District wise detail of river or. stream and other sand source;
®) _Districf Wise availability of sand or gravel o aggregate resources;
. (¢) District wise detail of existing mining leases of sand and aggre gates.

A survey shall be carried out by the District Environment Impact Assessment Authority with the assistance of
Geology Department or Irrigation Department or Forest Department or Public Works Department or Ground
‘Water Boards or Remote Sensing Department or Mining Department etc. in the district,

Drainage system w1th description of main rivers

S ' Area drained
S. No. Name of the River % Area drained in the District
: : S (Sq.Km) a
E
; D
:
: (2
Salient Features of Important Rivers and Streams:
. S. No. “Name of the River or Stream Total Iﬂnﬁi" }21316 D:stnct Place of origin Algnt?;iiat
(1.
: ‘ @
_ Length of area Avera;ge width Area Mincablo minoral
: L . of area neable mineral
P?{momthnzgj“;z (lifﬁsnterz‘lm ref%(;mni_l;:r(;]ed recommended | Tecommended | potential (in metric
O ssion concession (in | o mineral for mineral | tonne) (60% of total
one e concession (in | comcession (it | pineral potential)
: kilometer) meters) square meter) '
Mineral Potential _
' - Total Mineable Mineral
-Boulder M) Bajari (MT) S_gnd MT) | Potential (MT)

Angual Deposition
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S. River | Portionofthe | Lengthof area | Average width Area Mineable mineral |
| er | riverorstream | recommended ofarea potential (in
No. Stream | recommended for mineral recommended refcc:)c;mmqlileenrc;clad metric tonne)
for mineral concession (in | for mineral concession (in (60% of total
concession Kiometer) concession (in square meter) mineral potential)
. meters) q ;
ey o
@)
| Total for the

District

L R e e e R e LI L PR}

‘A Sub-Divisional Committee comprising of (i) Sub-Divisional Magistrate, (i) Officers from (a)

~ Irrigation department; (b) State Pollution Control Board or Comunittee, {¢) Forest department, (d) Geology or

mining officer shall visit each site for which environmental clearance has been applied for and make
recommendation on suitability of site for mining or prohibition thereof.

Methodology adopted for caiculation of Mineral Potential:

The mineral potential is calculated based on field investigation and geology of the catchment area of
the river or streams. As per the site conditions and location, depth of minable mineral is defined. The area for
removal of the mineral in a river or stream can be decided depending on geo-morphology and other factors, it
can be 50 % to 60 % of the area of a particular river or stream. For Example, in some hill States mineral
constituents like boulders, river born Bajri, sand up to a depth of one meter are considered as resource mineral.
Other constituents like clay and silt are excluded as waste while calcuiatmg the mineral potential of particular -
river or stream.

_ The District Survéy Report shall be prepared in the district and its draft shall be placed in the public
domain by keeping its copy in Collectorate and posting it on the district’s website for twenty-one days. The

. .comments received shall be considered and if found correct, shall be incorporated in the final Report to be

finalised within six months by the District Environment Impact Assessment Authority.
The District Survey Report shall form the basis for application for envirommental clearance,

. preparation of reports and appraisal of projects. The Report shall be updated once every five years.
Y. PROCEDURE FOR PREPARATION OF DISTRICT SURVEY REPORT OF MINOR MINERALS

OTHER THAN SAND MINING OR RIVER BED MINING

. 'The District Survey Report shall be prepared for each minor mineral in the district separately and its
draft shall be placed in the public domain by keeping its copy in Collectorate and posting it on district’s

" website for twenty-one days. The comments received shall be considered and if found fit, shall be

incorporated in the final Report to be finalised within six months by the DEIAA.
The District Survey Report for minor minerals other than sand mining or River bed mining shall be as
per structure mentioned below: -

- FORMAT FOR PREPARATION OF DISTRICT SURVEY REPORT FOR MINOR MINERALS
OTHER THAN SAND MINING OR RIVER BED MINING

' (1) - Introduction;

(2) overview.of Mining Activity in thé District;

(3} general Profile of the District;

(4  geology of the District;

(3} drainage of Irrigation pattern;

©) laﬁd Utilisation Pattern in the District: Forest, Agricultural, Horticulturat, Mining etc.;

) surface Water and Ground Water scenario of the district;
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(8) . rainfall of the district and climatic condition;
(9)  details of the mining Ieases in the District as per the following format: -

Sl [Nameof | Name | Address& | Mining | Areaof |  Period of Period of Mining
: No. | the of the | ContactNo. | lease Grant | Mining | Mining lease. lease
| Mineral | Lessee of Lesseé’ | Order No. lease (Initial) (172", _ _renewal)
o et _ & date {(ha)
' _ From To Form To
1 2 3 4 5 6 7 8 9 10

~ Date of Status Captive/ Obtained Location of the Method of Mining

commencement | (Working/Non- Non- Environmental { Mining lease | (Opencast/Underground)] .
of Mining | Working/Temp. Cantive Clearance (Latitude & _
. Operation Working for | V€ | (Yes/No),If | Longitude)
dispatch etc.) Yes Letter No

! with date of
grant of EC, _
11 -1z i3 14 T 16

(10)  details of Royalty or Revenue received in last three years;
. (11)  details of Production of Minor Mineral in last three years;
{12) mineral Map of the District;

(13) st of Letter of Intent (LOT) Holders in the District along with its validity as per the following
format :- ' .

(14) . total Mineral Reserve available in the District;

Si. | Name | Name | Address& | Letterof | Areaof | Validity Use Location of the
No. | ofthe of the | Contact No. Intent Mining | ofLol t (Captive/ Mining lease
Mineral | Lessee | of Letter of Grant lease to Non- (Latitude &
Intent Holder | Order No. be - Captive) Longitude)
& date | allotted

i 2 3 - 4 } 5 6 7 8 : 9

(15)  quality /Grade of Mineral available in the District;
(16)  use of Mineral;
(17)  demand and Supply of the Mineral in the last three years;

L T PP P Y

(18)  mining Ieases marked on the map of the district;

i o ~ (19)  details of the area of where there is & cluster of mining leases viz. number of mining leases,
‘ ' location (latitude and longitude);

(20) . details of Eco-Sensitive Area, if any, in the District;
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- (21}  impact on the Environment (Air, Water, Noise, Soil, Flora & Fauna, land use, agriculture, forest
. ete.y due to mining activity;
(22)  remedial Measures to mitigate the impact of mining on the Environment
(23) recl_a.rriation of Mined outsrea (best"p'ractice already implemeﬂted in the district, requirement as
per rules and regulation, proposed reclamation plan);
(24)  risk Assessment & Disaster Management Plan;
(25) . details of the Occupational Health issues in the District. (Last five-year data of number of
. patlents of Sl]lOOSlS & Tuberculosis is also needs to be subxmtted),
(26)  plantation and Green Belt development in respect of leases already granted in the District;
(27) - any other information. '

The District Environment Impact Assessment Authority (DEIAA) based on the nature and type of
minor mineral in the District may inciude the additional parametérs in the District Survey Report in

consultation with the Department of Mines and Geology of the concerned State Government. L3

The District Survey Report shall form the basis for application for environmental clearance,
preparation of reports and appraisal of projects. The Report shall be updated once every five years”™;

[F.No. L-11011/26/2018-IA-IT (M)}
GYANESH BHARTI Jt. Secy.

Note : The principal notification was published in the Gazette of Indxa Extraordinary, Part I, Sectxon 3,
Sub-section (i) vide number S.0. 1533 (E), dated the 14® September, 2006 and subsequently

- amended by :-
i. . S.0. 1949 (E), dated the 13th November, 2006;
2. S.0. 1737 (E), dated the 11th October, 2007,
3. S.0. 3067 (B), dated the 1st December, 2009:
4. $.0. 695 (E), dated the 4th April, 2011;
5. $.0. 156 (E), dated the 25th January, 2012;
6. 3.0. 2896 (E}, dated the 13th December, 2012;
7. © 8.0. 674 (E), dated the 13th March, 2013;
8. |§.0. 2204 (B ), dated the 19th July 2013;
9. $.0. 2555 (B ), dated the 21st August, 2013;

B bt et b el e b e ek ek e
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8.0, 2559 (E), dated the 22nd August, 2013;
S.0. 2731 {(E), dated the 9th September, 2013;

- 5.0. 562 (B), dated the 26th February, 2014;
S.0. 637 (E), dated the 28th Febmiary, 2014;
$.0. 1599 (E), dated the 25th June, 2014;

S.0. 2601 (E), dated the 7th October, 2014;

".5.0. 2600 (), dated the 9th October, 2014;
$.0. 3252 (E), dated the 22nd December, 2014;
$.0. 382 (E), dated the 3zd February, 2015;

*5.0. 811 (E), dated the 23rd March, 2015;

$.0. 996 (E), dated the 10th April, 2015;
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21, $.0.1142 (B), dated the 17th April, 2015;
22. S.0. 1141 (B), dated the 29th April, 2015;
23 S.0. 1834 (E), dated the 6th July, 2015;
24 8.0.2571 (B), datedithe 31st August, 2015;
: 25, 5.0.2572(B), dated the 14th September, 2015;
- 26, $.0.141 (B), dated the 15th January, 2016;
;E 2. $.0.648 (B), dated the 3rd March, 2016;
- 28. . $.0.2269 (E) dated the Ist July, 2016;
29, S.0. 2944 (B) dated the 14th September, 2016;
30. $.0. 3518 (E) dated the 23™ November 2016;
3. S.0.3999 (E) dated the 9" December, 2016; and

32, $.0. 4241 (E) dated the 30* December, 2016.
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| | | [REPORTABLE
| IN THE:SUPREME COURT OF INDIA
= CIVIL APPELLATE JURISDICTION
CIVIL APPEAL NOS. 3661-3662 OF 2020
THE STATE OF BIHAR AND OTHERS - ...APPELLANT(S)
VERSUS x
PAWAN KUMAR AND OTHERS ETC. ...RESPONDENT(S)
ORDER

- “Per Court

1. The present appeals challenge the judgment and order
dated 14™ o_ctobei‘ 2020, -passed by the National Green
| Ti‘ibunal, Prhicipal Bendh, New Délhi (hereinafter referred to as

“the ‘Tribunal’) in O.A. No. 40/2020/EZ with .O.A. No. =

57/2020/EZ, thereby issuing the following directions:-




2 2
(i) “Having regard to the findings at (a), (b) and (c)
above, wé direct the State to undertake further

- exercise for preparation of a fresh DSR for the

Banka district.
(ii) As the DEIAA is not functioning as a. .

consequence of the decision of the Tribunal in

R T Y T B TSP KRN ALY 14 515 i ebivd

Satendra Pandey (supra), the DSR shall be
prepared through a consultant(s} accredited by

- the National Accreditation Board of Education

and Training/ Quality Control Council of India
in terms of OM. of MoEF & CC dated

- 16.03.2010.

iil) The DSR so prepared shall be submitted to the

S Y e L T FIL LS LU RS LA SR

District Magistrate. who shall verify the DSR
only in respect of the relevant facts pertaining
| to the physical émd_ geograpmcal features of
‘ | . o ‘the districf which shall be distinct from the

scientific findings based on the parameters

2
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prescribed in the SSMMG- 2016. After such

verificatian, the. District Magistrate shall

“forward the DSR for examination and
 evaluation by the State Expert Appraisal

Committee (SEAC) having regarding to the fact

that the  SEIAA comprises  of, .

technical/scientific experts. The SEAC after

éppraisal'of the report shall forward it to the

- SEIAA for consideration and approval. if it

{iv)

meets all scientific/technical requirements.

While preparing the DSR, the MoEF & CC

Accredited ~ Agency/Consultant shall

scrupulously follow the procedure and the

‘parameters laid down under the SSMMG-2016

and EMGSM-2020 read in sync with each

other.”
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2, The appeIlant—Stéte of Bihar “has assailed the said
judgment and ordéer dated 14% October 2020, on various
ground:;(

3. Shri Atmaram Nadkarni, learned Senior Counsel
appéaring on behalf of the State of Bihar submitted that the

Tribunal has grossly erred in holding that unless the® State

. Expert Appraisal Committee (hereinafter feferred to as “SEAC”)

and the State Environment Impact - Assessment Authority
{(hereinafter referred to as “SEIAA”} grants approval to ‘the

District Su-rvejr Report (hereinafter referred to as “DSR”} for the

B p_urpose' of mining of sand, the same cannot be carried out. He

| ‘subx'nitted that the Tribunal has further held that the very

illvitation of the tenders without preparing the DSR in

“accordance with the judgment of the Tribunal in the case of

Satendra Pandey v. Ministry of Environment, Forest and

Climate Change and Another* could not have been done. He
submitted that after the tenders are invited in accordance with

the DSR prepared by the District Level Committee, the

1 0.A. No. 186 of 2016 (M.A. No. 350/2016}

4




wE g

._successlful bidder will be required to prepé.fe a Imnmg plan and
 unless such a mining plan is approved by SEAC and SEIAA, the
Enviroﬂi#ﬁéntal Clearance would not be granted and in turn, |
mining. acﬁvitiés cannot be carried out. He submitted that the

| - finding of the Tribunal is like puttirig lthe cart before the horse.
: ) e | _ Hé'ﬁ.,lrther submitted that the Tribunal has also grossly erred in

i . holding that the DSRs prepared by the State were without

~ following the requisite procedure and without considering the
relevant factors. He submitted that not only the procedure as

prescribed “under ‘the relevant rules and regulations was

e coinph'éd \mth but the voluminous material in support of the
same was also placed on record before the Tribunal. He
_su‘brﬁitt__ed that the Tribunal hés not taken into consideration
fhe said material. He therefore submitted that the judgment
and order passed by the Tribunal dated 14 October 2020,
needs to bé set aside and the State needs to be permitted to

finalize the tenders received by it.

4. Shri Nadkarni further submitted that on account of the

orders passed by the Tribunal, the old lessees are continuing

5
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with the mining activities by paying a meagre amount to the

State Govemmeﬁt. “?He therefore submitted that on account of
' thls a huge loss would be caused to the public exchequer. In.
" the alternative, he submitted that the State, at least, needs to

| be pemutted to undertake mining act1v1t1es through Bihar State

| Mmmg Corporatlon until the DSRs are finalized in accordance

| v&dth the judgment of the Tribunal.

5. Shri P.S. PatWaha, leamed Senior Counsel appearing on

behalf of the original applicant vehemently opposed the

appeals. He submltted that the Tribunal has rightly held that

. the DSRs are not prepared in accordance with the relevant

rules as well as policy guidelines. -He submitted that it is

apparently clear that the State has taken into consideration

“only - ﬁnéneial enrichment  without considering  the

envifonmentai aspects. .

6. Though, we have heard the learned counsel for both the

‘paﬁies*' at length on merits, we find that it will be appropriate
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that the appeals are kept pending for further consideration and

- till then, certain interim orders are passed..

7. It cannot be in disputé that though the developmental

B e s

activities are not stalled, the environmental issues are also
reQuired to be addressed. A balanced approach of sustainable

development ensuring environmental safeguards, needs to be

A AR L VL R e St e e e

resorted to. At the same time, it also cannot be ignored that
when legal mlmng is banned, it gives rise to mushroom growth

of iﬂ’egél mining, resulting into clashes between sand mafias,

y - cri_minalization and at .times_', loss of human lives. It also
- ._ca'nnot be disputed that sand is required for construction. of
" public infrastfuctural projects as well as public an'd private
 construction activities. A total ban on legal mining, apart from
"‘ | | .givm'_g_ rise to illegal mining, also. causes huge loss to the public

exchequer.

8. Taking into consideration these aspects of the matter, we

propose to issue certain interim directions.
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'9.- The Tribunal, in the case of Satendra Pandey (supra),'
has found that the fiotification dated 15% January 2016, which

provided Environmental Clearance to be given by the District

Eriviron’ment Impact Assessment Authority (hereinafter referred
to as the “DEIAA”) was not in consonance with the judgment of
3 o this Court in the case of Deepak Kumar v. State of Haryana

: ~ and Others®. The Tribunal therefore in Satendra Pandey

(supra), had directed Ministry of Environment, Forest and

Climate Change (hereinafter referred to as “MoEF and CC) to

take steps to revise the procedure laid down in the notification
| dated 15 January 2016. It is to be noted that MoEF and CC,
in accordance with the directions of the Tribunal, had issued
Enforcement and Monitoring Guidelines for Sand Mmmg

(hereinafter to referred to as “the 2020 guidelines” in the

month of January 2020. Chapter 4 of the 2020 guidelines
deals with identification of possible sand mining sources and
~ preparation of DSR. It will be relevant to refer to Clause 4.1.1

(@); (0) and (p) of the 2020 guidelines:-

I R = AL L AL o A O S R

2 (2012) 4 SCC 629
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' “4.1 Identification of possible sand mining
sources and preparatlon of  District Survey
_Report (DSR)

4.1.1 Preparation of District Survey Report.

a)  District Survey Report for sand mining shall be

. prepared before the auction/e-auction/grant of the

mining lease/Letter of Intent (Loi) by Mining

department or department dealing the mining

activity in respective states.

o) Potential site for mining having 1ts impact on the
forest, protected area, habitation, bndges etc, shall
be avoided. For this, a sub-divisional committee
- may be formed which after the site visit shall decide
its suitability for mining. The list of mining lease

after the recommendation of the Commitiee needs

to be defined in the following format given in as
Annexure-Il. The Sub-Divisional Committee after
the site visit shall make a recommendation on the
site for its suitability of mining and also records the

reason for selecting the mining lease in the Patta -

land. The details regarding cluster and contiguous
cluster needs to be provided as in Annexure-III.
. The details of the transportation need to ~e provided
as in Annexure IV.

- p} Public consultation-The Comments of the

various stakeholders may be sought on the list of
mining lease to be auctioned. The State Government
shall give an advertisement in the local and national
newspaper for seeking comments of the general

29
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public on the list of mining' lease included in the
-DSR. The DSR should be placed in the public
domain for atfleast one month from the date of
publication of the advertisement for ‘obtaining
comments of the general public. The comments so

- received shall be placed before the sub-divisional
committee for active consideration. The final list of
sand mining areas [leases to be granted on riverbed
& Patta land/Khatedari land, de-siltation location
(ponds/lakes/dams), M-Sand Plants (alternate

* source of sand)] after the public hearing needs to be,
defined. in the final DSR in the format as per
~Annexure-V. The details regarding cluster and
contiguous cluster needs to. be provided in
Annexure-VI. The details of the transportation need

- to be provided in Annexure-VIL.”

110. It could thus be seen that in accordance with the 2020
guidelines, the DSR is reilﬁired to be prepared before the
aulc_tion/ e-auction/grant of mining lease by Mining Department
| br -.Departr.ne'nt deaiing with mining activity in the respective
States. It is further provided that the potential site for mining
havihg its impact on the forest, protected area, habitation and
bﬂdgés should be avoided. For fhis, a sub-divisional committee
is r‘eqﬁii‘ed to be formed which, after the site visit, is requiféd to

decide regarding the suitability of the sites for mining. The

10
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sub-divisional committee is further required to record its

reasons for selectifig the mining lease in the patta land.

Various details are required to be given in the annexures

appended to the said policy.

'11. [Itis further to be -noted that Appendix-X of the notification

dated 15" January 2016, issued by MoEF and CC also provides

for composition of the sub-divisional committee:-

“A Sub-Divisional Committee comprising of Sub-
Divisional Magistrate, Officers from Irrigation
department, State Pollution Control Board or
Committee, Forest department, Geology or mining
officer shall visit each site for which environmental
clearance has been applied for and make
‘'recommendation on suitability of 51te for mining or
prohibition thereof.”

12 It is to be ﬁoted that with the advent of modern
technology various technologlcal gadgets like Drones and
satellite imaging etc. can be used for identification of the
pbte'ntia_l sites and preparation of the DSR and also to check

misuse and unauthorized mining.

11
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13. We further find that when the 2020 guidelines as well as

- the notification issuéd by MOoEF and CC of 2016 itself provide

" for COnéﬁ‘Euﬁon of sub-divisional committees comprising of the

officers of the State Government from various Departménté for
identification of the potential sites for mining, there would be

no necessity of the DSRs being prepared through private

'consultants as directed by the Tribunal in the impugned order.

The sub divisional comlmttee consists of various oﬁicers from

Revenue Department, Irrigation Department, State Pollution

Control Board, Forest Department and Geology Mining

" Department of the State Government. They are better equipped

to visit the sites and prepare the draft DSR for the concerned
district. Apart from that, preparation of DSR through private

consultants would also unnecessarily burden the public

~ exchequer. We are therefore of the view that the direction in

that regard issued by the Tribunal requires to be modified. We

are further of the considered view that until the DSRs are

finalized aﬁd granted approval by SEAC and SEIAA, it is

approprié.te that certain necessary arrangements are pemﬁtted

12




. S0 that the State can continue with legal mining activities. This

“apart from pfeveniﬁagg illegal mining activities, would also

ensure that the public exchequer is not deprived of its share in
legaijzed mining,

14. We therefore find it appropriate to substitute the
directions issued by the Tribunal vide judgment and :order

dated 14% October 2020, with the following directions:-

() The exercise of preparation of DSR for. the
pur'pose of mining m the State of Bihar in all the
| districts shall be undertaken afresh. The draft
' DSRs shall bé prepared by the sub-divisional
committees consisting of the Sub-Divisional
Magistrate, Officers .from Irrigatioﬁ Depértment,
Stai_te | Pollution Control Board or Committee,
Forest-Departrnent, Geologicai dr mining officer.

The same shall be prepared by undertaking site |
;ff}isits and also by using modem‘ technology. The

said draft DSRs shall be prepared within a

13
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~ the appraisal thereof by SEAC and SEIAA, it

| (i) -
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' period of 6 weeks from the date of this order.
“After the draft DSRs are prepared, the District

:ﬁ;tgistrate of the concerned District shall

forward the same for examination and evaluation

- by the SEAC. The same shall be examined by
the SEAC within a period of 6 weeks and its

report shall be forwarded to the SEIAA within

the aforesaid period of 6 weeks from the receipt
of it. The SEIAA will thereafter consider the

grant of approval to such DSRs within a period

- of 6 weeks froin the receipt thereon;

‘Needless to state that while preparing DSRs and

should be ensured that a strict adherence to the
procedure and parameters laid down in the

policy of January 2020 should be followed;

Until further orders, we permit the State

Government to carry on mining activities

© 14
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throﬁgh Bihar Sta;te Mining Corporation for
which it may efn‘pldy the services of the
| Eaﬁtfaétors. However, while doing so, the State
" Government shall ensure that all énvironmental
(mnperns are taken care of apd no damage is

caused to the environment.

15._ List the matter after 2Q weeks.

..... .....0.0.........l.lllllll'llllJI-

[L. NAGESWARA RAO]

- | [B.R. GAVAI]
~ NEW DELHI; | o
' NOVEMBER 10, 2021.
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MINISTRY OF ENVIRONMENT, FOREST AND CLIMATE CHANGE
‘ NOTIFICATION
New Delhi, the 20th April, 2022
S. 0 1886(E).—WHEREAS, the Central Government in the erstwhile Munstty of Eavironment .

. and Forcsts, in exercise of its powers under sub-section (1) and clause (v) of sub-section (2) of section (3)

of the Environment (Protection) Act, 1986 has published the Environment Impact Assessment Notification,
2006 (hereinafter referred to as the EfA Notification, 2006), vide number $.0.1533 (E), dated the 14th
September, 2006 for mandating prior environmental clearance for certain category of projects;

And whereas, the State Environment Impact Assessment Authorities (SEIAAs) have been
constituted under sub-section (3) of section 3 of the Environment (Protection) Act, 1986 for
implementation of the EIA Notification, 2006 at State level for exercising delegated powers to consider and

. grant Environmental Clearance (EC) for all proposals under Category B;

And whereas, the SEIAAs have gained substantial experience over the past fifteen years in the EC
appraisal process and the process at the State level has also been made completely online through the

. PARIVESH portal for efficient and transparent disposal of EC proposals; .

And whereas, the Central Government deems it necessary to further decentralise the EC process for

~ facilitating clearances at State level;

And whereas, as on date, catégory ‘B’ projects, relating to national defence and strategic
importance with significant element of security involvement are also being appraised at the State level
which, the Central Government deems it necessary to be appra:sed centrally taking into account national

: secunty concerns;

Now, therefore, in exercise of the powers conferred by sub-section (1) and clause (v) of sub-section
(2) of section 3 of the Environment (Protection) Act, 1986 (29 of 1986),read with sub-rule(4) of rule 5 of
the Environment (Protection) Rules, 1986, the Central Government, after having dispensed with the
requirement of notice under clause (a) of sub-rule' (3) of rule 5 of the said rules, in public interest, hereby
makes the following further amendments in the notification of the Government of India, in the erstwhile

MmlslIy of Environment and Forests; number $.0. 1533 (E), dated the 14th September, 2006, namely:-

In the said notification,-

' (1) in paragraph 4, for sub-paragraph (ifi a), the following shall be substituted, namely:-

(iii a) Such Category ‘B’ projects, relating to the National defence or strategic or security importance or

. those as notified by the Central Government on account of exigencies such as pandemics, natural disasters

or to promote environmentally friendly activities under National Programmes or Schemes or Missions or
such projects which are inordinately delayed beyond the stipulated timeline as laid down in this

- notification and also meet the criteria as laid down in this regard from time to time, shall be canszdered at
- the Central level as Category ‘B’ projects;

(2) in the Schedule,—
(i} against item 1(a),~
(a) in column (3),~

(A) for “>100 ha. of mining lease area in respect of non-coal mining lease”, the following shall
be substituted, namely:— .

#>250 ha mining lease area in respect of major mineral mining lease other than coal™;

(B) for the symbol, figures and letters “> 150 ha”, the symbol, figures and letters “> 500 ha”
shall be substituted,;

(b) in colurnn (4),~

(A) for “< 100 ha of mining lease area in respect of non-coal mine lease™, the following shall be
substituted, namely:— :

“All mining lease area in respect of minor mineral mining ieases and < 250 ha mining lease area
in respect of major mmeral mining lease other than coal”;
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(B)_for the symbolé, figures and letters “< 150 ha”, the symbols, figures and letters “< 500 ha”
shall bé substituted;

(ii) against item 1(c),~ .
(a) in column (3),—

(A) in serial number (i), for the symbols, figures and letters “> 50 MW", the symbols,
figures and fetters “>106 MW » shall be substituted;

(B) serial number (ii) and the entrics relating thereto shall be omitted;
(b} in column (4),—

{A) in serial number (i), for the symbol, figures and letters “< 50 MW, the symbol, figures
and letters “< 100 MW shall be substituted; '

(B)in serial number (i),—
(I) the word, symbol and figures “and < 50,000 ha.” shall be omitted;

(II) in point (c) in the table, the word, symbol and figures “to < 50, 000” shall be
omitted; -

{c) in column (5), after serial number (ii), the foIIowmg serial number shall be mserted
namely:~

“(iii) Irngation projécts involving Inter-State issues shall be appraised at Central level without
_ change in category.”;

(iif)  against item 1(d),~

(a) in column (3), for the symbols, figures and letters “> 50 MW™, the symbols, figures and letters
#“>100 MW shall be substituted;

(b) in'column (4), for the symbol, figures and letters “< 50 MW?, the symbol, figures and letters

f:<_,_—_1_ 00 MW shall be substituted;

-{iv) against item 2(a),~

(a) in column (3), for the symbols and figure “>1”, the symbols and figures “> 2.5” shall be
substituted; '

(b) in column (4), for the symbols and figure “<1”, the symbols and figures “< 2.5” shall be
substituted;

(c) in column (5}, after the existiﬁg paragtraph, the following paragraph shall be inserted, namely'—

“Integrated coal mining projects with washeries located within mining lease area shall continue to
be considered at Central level or State level, as the case may be, as per the extant threshold for coal
mmmg projects.”;

(v) agamst item 2 (b),—
(a) in column (3), the existing entries shall be omitted;

(b) in column (4), for the symbol, figures, words and letters “< 0.5 million TPA throughput”, the
words “All mineral beneficiation projects irrespective of the procedure for beneficiation” shall be
substituted;

(c) in column (5), after the existing paragrabh, the following paragraph shall be inserted, namely:—

“Int_égrated mining projects with beneficiation plants located within mining lease area shall
continue to be considered at Central level or State level, as the case may be, as per the extant
threshold for mining projects.”; ' :

(v1) against item 7 (a) —
(a) in column (3), for the words “All projects”, the words “All new projects” shail be substituted;
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(b) in column (4), the following shall be inserted, namely:— -
“All expansions projeéts, including airstrips, which are for commercial use.”.
[F. No. [A3-22/10/2022-A 11T}
. | Dr. SUJIT KUMAR BAJPAYEE, Ji. Secy.
Note

: The principal notification was p%blished in.the Gazette of India, Extraordinary, Part I, Section III,

sub-section (i), vide, number S{0¢ 1533(E), dated the 14th September, 2006 and was last amended,
vide, the notification number S.0. 1807(E), dated the 12th April, 2022.
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Respected sir

With reference to the matter BALBIR SANDHU & ORS. V Union OF INDIA Pending before the National Green Tribunal.
| am serving you a copy of the affidavit filed on behalf of the Ministry of Environment, Forest and Climate change.
Please kindly acknowledge the same.

Thanking You

Regards

Abhishek Verma, Advocate
Jai Bansal and Associates
52/13 LGF, CR Park,

New Delhi-110019

ﬂ Balbir Sandhu Affidavit.pdf
3693K

https://mail.google.com/mail/u/0/?ik=5df0b3f7ed&view=pt&search=all&permmsgid=msg-a:r-6990812741077578887&simpl=msg-a:r-69908127410775...  1/1


https://mail.google.com/mail/u/0/?ui=2&ik=5df0b3f7ed&view=att&th=18aff72a5ca06f41&attid=0.1&disp=attd&realattid=f_lnd1x3du0&safe=1&zw

	ANNEXURE R1/1: A copy of the Notification S.O. 637 (E) dated 28.02.2014 ...7-8
	ANNEXURE R1/1:A copy of the Notification having S.O No. 3611 (E) dated 25.07.2018 ......9-20
	ANNEXURE R1/1: A copy of the Hon'ble Supreme Court order dated 10.11.2021 in Civil Appeal no. 3661 of 2020 in State of Bihar vs. Pawan Kumar.  ..21-35
	ANNEXURE R1/1:  A copy of the Notification S.O. 1886 (E) dated 20.04.2022   ...36-41

